CESAJ- RD (1145b) AUG 1§ 2003

MVEMORANDUM FOR RECORD

SUBJECT: Departnent of the Arny Record of Decision on the Fina
Envi ronmental |npact Statenent on I nproving the Regul atory
Process in Southwest Florida, Lee and Collier Counties, Florida.

1. Purpose of EIS. This EIS was prepared to i nprove the U S.
Arny Corps of Engineers' reviews of permt applications under
Section 404 of the Cean Water Act. A |landowner nust apply for
and receive a Departnment of the Arny Permt (Permt) before
placing fill in Waters of the United States, including wetlands.
The Corps review process for such applications include:

determ nati on whet her the Corps has and the extent of
jurisdiction over the proposed work; solicitation of comments
fromthe general public, adjacent |andowners, and gover nnent
agencies; dialog with the applicant to clarify and suppl enent
the site-specific information in the application; assessnment of
the benefits and detrinments caused by the proposed work to fish
and wildlife val ues, wetlands, and other public interest
factors; determ nation of conpliance with other |egal

requi renents such as the Endangered Species Act and the C ean
Water Act Section 404(b)(1) Quidelines; and, if the decision is
to issue a Permt, nonitoring the conpliance with the ternms and
conditions associated with the authorization. The purpose of
the EISis to introduce better information into this process,
not to change the process itself.

a. The EIS docunent had other purposes. It disclosed the
potential cumulative effects on a wide variety of issues as a
result of five alternative predictions of future conditions.
Each future depicts what the | andscape may or may not | ook |ike
in 20+/- years as a result of many individual decisions by the
Cor ps, | andowners, Counties and others. Sone but not all of the
changes in the |andscape will involve a Departnent of the Arny
Permit. However, by depicting all changes, the EIS provides to
the Corps staff the context of wetland permtting within the
whol e set of actions that change the | andscape.

b. The EIS docunent al so conpares the cumul ative
envi ronnmental and other effects resulting fromeach future for a
wi de variety of issues. This enables the Corps staff to better
understand the context of the individual project inpacts within
the whol e cunul ative inpact. Wth these two perspectives now
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avai |l abl e, Corps staff can better appreciate the potenti al
effects of each individual permt application. An ancillary
benefit is that | andowners have this sanme information and can
include in their applications how their proposal s addressed the
applicable issues. This should result both in better projects
and nore predictable reviews. |In addition, since EI'S docunent
clarifies term nol ogy and provides the essential background
know edge on an issue, nenbers of the public can provide nore
site-specific and conprehensive comment letters. However, as is
the case with nost reports issued at the end of a conplicated
study, the EI'S docunent is |long and contains nuch detail and
many cross-references.

c. The EIS docunent al so described the Corps' proposal
that its staff would use a docunent, called the "Permt Review
Criteria" in their day-to-day review of incom ng applications.
The draft of that docunment was attached as Appendix Hto EIS.
The appendi x provi ded a set of maps and associ ated narratives
for a subset of issues covered by the EIS. The maps descri bed
the |l ocations where wetland fill wll possibly affect an issue
for which the Corps has concerns arising fromthe potenti al
i ndi vi dual and cumul ative effects.

d. The purpose of this nmenorandumis to describe the
revision and inplenentation of that proposal.

2. Background. The Corps initiated the EIS out of concern

whet her the increnmental (permt-by-permt) reviews were
adequat el y addressing cumul ative direct and secondary effects of
the wetland fill in the rapidly grow ng Sout hwest Florida area.

a. The Corps concern focused particularly on the Estero
Bay wat ershed when several |arge applications and pre-
application discussions were on going along Daniels Road, Alico
Road, and Corkscrew Roads. Each of the applications had the
simlar recurring issues of |loss of spatial habitat
(particularly for endangered species), changes in water quality
and flows/timng on downstream wat er bodi es, and appropriate
anount and | ocation of wetland mtigation. The issues
especially canme to the public eye with the subm ssion of the
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application for the canpus of a new university, the tenth in the
State system (now named Florida Gulf Coast University.) The
proposed canpus | ocation was viewed by several commentors as
"junpi ng" the edge of suburban devel opnent into the remaining
rural area. One concern was that the university would act as a
magnet for devel opnent of this rural area that would not

ot herwi se occur. A second concern was that the permtting would
set a precedent for future devel opnent. However, since it was
recogni zed that these concerns were not arising fromthe canpus
itself, but fromthe projection of future devel opnent, the
concept of building a |ocal group to |ook at these issues was

di scussed informally during the tineframe of the application
review and ultimately two groups were created through a

negoti ated settlenment of an admnistrative challenge to the
State permt and as a consideration to address Federal concerns
relative to the Corps permit. The first group is the Estero Bay
Agency on Bay Managenent as an entity of the Sout hwest Florida
Regi onal Pl anning Council that to the present day brings key
persons together to discuss issues relative to the watershed.
(Two docunents produced by this group are included in Appendix F
of the EI'S.) The second group, the Arnold Conmttee, chaired by
Representative J. Keith Arnold, Florida House of

Representatives, consisted of a private citizens and | andowners
along with representatives of non-profit groups and Federal,
State, and | ocal governnents. The commttee produced a report

t hat provi ded an assessnent of overall |and uses and natural
systens, environnental protection and mtigation tools. Since
the report was not accepted by the entire nmenbership, the Corps
remai ned concerned that it needed another docunment to better
understand the potential future cunul ative environnmental

effects.

b. To clarify its needs, the Corps drafted a "white paper"”
to conpare various procedural vehicles to obtain this
information. The paper considered five options: continue
Permt by Permit Review, performa Carrying Capacity Study;
performan EI'S on the next application for a |arge project;
perform a non-application-specific EI'S; and, participate in a
sub-commttee or simlar cooperative effort wwth a group such as
t he then-existing Sout hwest Florida |Issues Goup of the
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Governor's Commi ssion for a Sustainable South Florida. The Corps
approached, formally and informally, a wide variety of existing
i nter-governnental groups and expressed willingness to work with
ot hers. The Corps al so considered using the results of the
Conpr ehensi ve Wetl ands Conservation, Permtting, and Mtigation
Strategy then being prepared for the Wirking G oup of the South
Fl ori da Ecosystem Restoration Task Force. The Strategy's tasks
i ncl uded assenbling natural resource mapping information,

devel opi ng a conputer-based tool to report that information
rapidly for any selected | ocation, devel opi ng assessnents for
vari ous wetl and functions, identifying areas of potenti al

devel opnent, and identifying opportunities for restoration.

This was a joint Federal-State effort and sonme of the work
products that were available at the tinme were used in
preparation of the EIS. The EIS process was selected to avoid
inventing a new study process. The EIS process provides for
full disclosure of available information, identifies and
conpares alternatives, requires public involvenent, and utilizes
exi sting adm nistrative processes in each federal agency for
coordi nati on.

c. Subsequently, the Corps worked with Lee County and
Collier County to devel op a Menorandum of Understandi ng to gui de
the partnering of the three in the effort. The MOU laid out the
procedure and the expected products. The drafts were mailed to
interested parties of the public for their information.
Utimately, the MU was not adopted at a uni que joint session of
the two County Conm ssi ons.

d. After soliciting and reviewi ng public comments on the
proposed scope of the EIS, the Corps determ ned that the study
could not confine itself to the Estero Bay watershed because
natural areas and species ranges cross multiple watersheds. To
di scuss one | ocation of concern would also require | ooking at
the relationships to the surrounding |ocation. The watershed of
concern was characterized as the hub and the surroundi ng areas
as the spokes. The study area established neasured 1,556 square
mles, the northwest corner roughly defined by the cities of Ft
Myer s/ Sani bel , the northeast by Lehigh Acres/| mmokal ee, the
sout hwest by Napl es and the sout heast by Everglades City.
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e. The Corps created and hosted an Alternative
Devel opment Group (ADG conposed of citizens, |andowners, non-
gover nment al organi zati ons, agencies, and other stakehol ders
affected in sone way by the Corps Regulatory Programin order to
represent the wi de range of views of the community and to
provide a m x of expertise. Through professionally facilitated
nmeeti ngs, the ADG defined 12 issues that they felt should be
eval uat ed, gathered and shared existing know edge to understand
the concerns relative to the issues, agreed to 62 factors to be
used as neasurenents to support evaluation of the issues, and
then created and conpared 28 alternative future | andscapes. The
futures depict what the | andscape nay or nmay not | ook like in
20+/ - years based on expected actions (such as those identified
by the County Conprehensive Plans) or actions that various
menbers of the group suggested could or should occur. The
group's role was limted to visualization of these alternative
futures, the Corps did not ask the ADG to create any group
advi ce or reconmendati ons concerni ng them

f. The Corps analyzed the alternative future maps created
by the ADG to develop an "Overlay of Alternatives"” map. This
anal ysis indicated the group had a good degree of common vision
wher e devel opnent and where natural resource areas would be in
the future but with a greater degree of differences as to site
design and other constraints. 1In 8%of the area there was
mul tiple predictions and in 25% of the area the difference in
predi ctions was generally on the boundary between devel opnent
and preserve areas. The ADG s report was included as an
appendix in the EI'S. The Corps used the ADG work to assenbl e
the five potential alternative futures in the EIS. The Corps
t hen prepared conparative eval uations of each of the futures for
the issues identified by the ADG The Corps al so devel oped,
along with the U S. Environnental Protection Agency and U. S.
Fish and Wldlife, descriptions of the existing natural resource
conditions, analysis of historic vegetation, report of
permtting information, description of socio-economc
consi derations, evaluation of endangered species effects, and
assessnments of water quality.
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g. The EIS as a docunent provides several things including
the followng. First, it places information in one docunent so
that the public and reviewers are better inforned of the
term nol ogy and interrelationships of the issues relevant to
future reviews of permt applications. Second, it discloses
estimates of the future total effects so the reviewer can give
appropriate weight to the individual project's effect. Wile
the five futures do not represent all the possible conbinations
of projects (including the subset of those with Corps permt
deci sions), they do represent a range of possible collective
total benefits and detrinents. Third, it lists concerns that
| andowners can anticipate may arise during application reviews.
Fourth, it shows those geographic areas with fewer concerns and
therefore provides information to guide future devel opnment of
Ceneral Permts or other nechanisns to expedite the Corps’
adm ni strative processes. This, on the other hand, also shows
t hose areas of greater concern. O her products flowing from
the preparation of the EIS include, but are not limted to:
facilitating 22 days of open discussion anongst w dely disparate
special interests on environnmental issues in the region;
provi di ng support to increase staff |levels at the |ocal office;
conducting public nmeetings on the role of the Corps program and
what we are attenpting to do; contributed to the devel opnent of
procedures for consultations for various endangered species;
and contributed to the hei ghtened awareness of water quality
i Ssues.

3. Alternatives

a. No action Alternative (permt by permt review.) The
Corps presently nakes its determ nations of the benefit and
detrinents of proposed fills on a case-by-case basis. The
factors to be considered, and the weight to be afforded each
factor, are presently left to the professional judgnment of the
Corps project manager with oversight from Regul atory Division
managenent. The “no action” alternative would be to conti nue
eval uating permit applications in the sane manner as before the
ElIS. Under this alternative, the project manager woul d identify
i ssues relevant to an application based on one or a conbination
of: coments in reply to a public notice on the application, a
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site visit, results of reviews of neighboring sites, and
per sonal know edge of the region' s ecosystens.

b. Oiginally Proposed Alternative. Appendix H of the
Final EI'S provides a draft "Permt Review Criteria" that
i ncl uded several maps. The following is quoted from Section
2.2.2 of the EIS. "This docunment will be used by Corps Project
Managers to base the level of effort in reviewng a applications
for Departnent of the Arny Permit under Section 404 of the C ean
Water Act on the potential curulative direct and indirect

effects. ... The Corps wll use this docunent to focus effort
on those factors relevant to the review of the individual
projects. |In geographic areas where there are few concerns the

Corps may at sone tinme in the future be able to reduce the
processing time through adm nistrative mechani sns such as
Ceneral Permts. The docunent |ists many issues. Each issue
has its own map. For exanple, a particular species has a map
showi ng areas with a high probability that species habitat is
present and a high potential that the loss of that habitat wll
adversely affect the species. The nunber of issues applicable
to a particular project will depend on how nmany of the

i ndi vi dual maps intersect the project location in addition to
other information. A location with a | arger nunber of issues
will receive a greater rigor of review However, the maps do
not predeterm ne the Corps permt decision. The maps are
necessarily based on regional or statew de mappi ng prograns.
The applicant can submt and the Corps will use site-specific
information to confirmthe map (for exanple, whether habitat is
actually present) or find the issue is not applicable due to the
nature of the project.” The benefits of the original proposal
are described at Section 4.0 of the Final EIS as follows. "The
use of the Permit Review Criteria and the Natural Resource
Overlay Map w Il decrease the probability of potential effect
bei ng i nadvertently overl ooked on a project. The use of the
assessnments described in the permt reviewcriteria will nore
quickly identify the degree of that effect and thereby the |evel
of concern. The convenient reference to pertinent information
conpiled in this EISwll increase the know edge and expertise
of the project reviewer and applicant to address the adverse
effect”
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c. Develop general permits. The Corps was hoping to
stream ine permtting through General Permts but many
comentors, both | andowners and resource proponents, identified
a variety of site-specific information that should be included,
particularly for wldlife concerns. W wll continue to work
with U S Fish and WIdlife Service on devel opi ng nore detail ed
assessnment tools for the various listed species in this region
since we believe that wll renmove sone of the difficulties with
i npl enenting a General Permt.

d. Coordination with State or | ocal regulatory prograns.
Conceptual ly, this provides that the Corps would utilize the
deci sions of these other prograns except for those things for
whi ch the Federal governnent only has jurisdiction. In
practice, the prograns don't overlap evenly. For exanple, the
State and Federal definitions of wetlands are not the sane. The
Corps and FDEP have has a long history of working to blend the
prograns and they do in several places. For exanple, the Corps
accepts the use of the State Permt Application formin |ieu of
t he Federal one. The Corps had hoped that this EIS effort would
have resulted in some or many of the issues to be defined to
such a degree that the State or |ocal programcould incorporate
theminto their evaluations so that the Corps would not have to
performa duplicate review. The preparation of maps and
criteria with sufficient detail to do this has proven nore
difficult then anticipated for a variety of technical and | egal
reasons. We will continue to strive to inprove the clarity and
acceptance of assessnent nethods with all our Federal, State,
and | ocal partners.

4. Decision. Corps project managers will utilize enclosure (1)
during their reviews of applications. The enclosure describes
four tasks that will be perforned. Attachnments to the enclosure
provi de additional wildlife and water quality information.

These tasks are: (1) screen the incom ng applications project

| ocations against a set of maps to identify potential issues;

(2) use site specific information provided as part of the
application process to determ ne whether the issue is rel evant
to the project at hand; (3) if relevant, use the information
acconpanyi ng the maps as well as information provided by the
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applicant or others to assess the effect, if any; and, (4)
conpare the project location to the predicted futures presented
by the EIS. The tasks are designed to use the information in
the EIS as a supplenent to the nornal permt-by-permt review
pr ocess. The purposes of these supplenental tasks are to

i ncrease assurance that inportant natural resource issues are
identified early in the review process and to provide
information on the possible project effects on an issue in the
context of potential future cumulative effects. The maps do not
represent permttabl e/ non-permttabl e areas.

a. The decision reflects a nodification of the originally
proposed Appendix H This is based on public and agency
coments, enclosure (2), and on experiences with the review of
applications since the rel ease of the EI'S docunent. For
i nformati on purposes, the changes from Appendi x H are descri bed
in enclosure (3).

b. Since the decision to adopt enclosure (1) is strictly
procedural, there are no direct environnmental effects. However,
the Corps considers the decision to be the nost practicable
means to avoid or mnimze environnental harmthat may otherw se
result frompermtting actions, consistent with existing | ans
and regul ations. Measures to avoid or mnimze harmare part of
each individual decision on permt applications. This decision
does not renove any of these protections fromthe current
process, will increase the assurance that sone issue is not
mssed in areview, and is designed to increase the
under st andi ng of the possible ecol ogical effects of the wetland
fill proposal under review.

c. The Corps anticipates periodically conparing actual
permt data to the EIS predicted futures and to the screening
maps. Enclosure (4) provides such an anal ysis.

5. Conclusion. WMny of Regul ated public and environnent al
interests who have commented on the EIS in general fear that the
maps will represent either permttable areas or non-permttable
areas. However, the Corps is only using these to strengthen the
anal ysis of the cunulative effects in the region and increase
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t he assurance that sone issue is identified early in the
process. This effort has resulted in a conpilation of
information that inproves the understanding of sone of the
i mportant issues in the watersheds within the study area.
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